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defendant entered and picked it himself. The plaintiffs sued for the value of 
the cotton taken. The lower court instructed the jury that the plaintiffs were 
entitled to a reasonable time after the expiration of their lease to remove the 
unpicked cotton. No proof was offered of a custom between landlords and ten- 
ants giving tenants this privilege. Held, that such instruction was erroneous. 
Huckaby v. Walker (1920, Ark.) 217 S. W. 481. 

A tenant for a fixed term of years at common law is not entitled to emble- 
ments for the reason that it is the tenant's own folly to sow when he knows 
that his lease will expire before the time of harvest. Gossett v. Drydale (1892) 
48 Mo. App. 430; see 2 Tiffany, Landlord and Tenant (1912) 1636. But this 
rule may be modified by the terms of the lease. Stoddard v. Waters (1875) 3° 
Ark. 156. Or the landlord, by conduct misleading to the tenant, may be estopped 
in equity from claiming the crop. Carmine v. Bowen (1906) 104 Md. 198, 64 Atl. 
932. Or the rule may be modified by the custom of a particular locality. Wig- 
glesworth v. Dallison (1779, K. B.) 1 Doug. 201. However, such a custom does 
not prevail in opposition to express stipulations in the lease. Boraston v. Green 
(1812, K. B.) 16 East, 71. In some jurisdictions such a custom is recognized 
as common to the whole state. Stults v. Dickey (1812, Pa.) 5 Binn. 285. 
Varying customs have led to apparent inconsistencies in the law. Cf. Tem- 
pletnan v. Biddle (1835, Del.) 1 Har. 522 (tenant entitled to remove wheat 
crop, but not a crop of oats). It has been held that a custom cannot be 
recognized since it must be immemorial and that this is not possible in the 
United States. Harris v. Carson (1836, Va.) 7 Leigh, 632. Some courts 
put a crop matured and ready for severance in the same class with a crop 
severed, but not yet removed. Opperman v. Little John (1910) 98 Miss. 636, 54 
So. 77. According to this view unpicked cotton does not fall within the rules 
as to emblements, if ripe at expiration of the lease period. Other cases treat 
the cotton as an emblement as long as unsevered. Sanders v. Ellington (1877) 
77 N. C. 255. There is a similar conflict in the turpentine cases. Cf. Lewis v. 
McNatt (1871) 65 N. C. 63 ("scrape" belongs to the tenant) ; cf. Florala Saw- 
mill Co. v. Parrish ( 1908) 155 Ala. 462, 46 So. 461 ("scrape" belongs to the 
landlord). The principal case follows what appears to be the majority rule in 
treati'ng matured, unpicked cotton as an emblement, and in saying that it goes to 
the tenant where a custom has been proved in his favor. 

Limitation of Actions — Tolling Statute — Joint Obligors — Payments by 
Personal Representatives. — The defendant signed a note as surety co-maker 
for one Aday, who died intestate. A judgment of allowance was rendered in 
favor of the plaintiff, who held the note, for the amount thereof, and a part 
payment was made by Aday's administrator. The plaintiff later sued the de- 
fendant for the residue, and he pleaded the statute of limitations. The plaintiff 
contended that the part payment by the administrator had tolled the running of 
the statute against the defendant. Held, that the plaintiff should recover. Find- 
ley v. Shults (1920, Ark.) 218 S. W. 197. 

The early common-law rule was that part payment by one joint obligor tolled 
the statute for all. Whitcomb v. Whiting (1781, K. B.) 2 Doug. 652. This rule 
has been only slightly modified in England. Cf. Wyatt v. Hodson (1832, Eng. 
C. P.) 8 Bing. 309. But it has been abandoned in all but five of our jurisdictions. 
See (1912) 37 L. R. A. (N. S.) 272, note. Arkansas is one of those. Hicks 
v. Lusk (1858) 19 Ark. 692. The rule has been defended on the theory of 
agency, and on the analogy of partnership, both of which are inconsistent with 
other rules on joint obligors, such as that requiring presentment to each on a 
loose notion that a payment which benefited all should burden all ; and for the 
practical reason that a change in the old rule would be embarrassing. But a 
failure to change it by statute seems generally the result of oversight. Most 



RECENT CASE NOTES 805 

jurisdictions give the personal representative power to toll the statute as against 
the estate of the deceased by making a payment under order of the court. 
Grimball v. Mastin (1884) 77 Ala. 553; Perry v. Horack (1901) 63 Kan. 88, 64 
Pac. 990. They thus give him what power the decedent had. But so far as the 
note in the instant case is joint, it survived wholly at law to the survivors, so 
that the executor's action cannot well be held to have affected them; so far as 
the note is several, even the ancient rule, supra, would seem to have no basis 
for application. 

Negligence — Res Ipsa Loquitur — Burden of Proof. — In an action for per- 
sonal injuries the plaintiff proved that in a collision on the defendant railway he 
was thrown from his seat and badly hurt. The jury found that the defendant 
engineer had used ordinary care in attempting to stop the train, and might have 
succeeded if the rails had not been coated with frost and if a strong wind had 
not blown the sand away. Although the railway company showed proper inspec- 
tion of the train and road-bed, and no other cause of the accident was sug- 
gested, the jury found against the railway company, presumably for want of the 
required high degree of care. Held, that the verdict was justifiable, for the 
defendant had not merely the burden of showing that the facts were as con- 
sistent with care on its part as with negligence, but also the burden of exculpat- 
ing itself from the presumption raised by the prima facie case. Arnett v. Illinois 
Central Ry. (1920, Iowa) 176 N. W. 322. 

It is elementary that ordinarily the plaintiff has the burden of proof, in the 
sense of the risk of non-persuasion, with reference to the affirmative allega- 
tions of his complaint, and personal injury actions are no exception. This 
burden never shifts during the trial. See 4 Wigmore, Evidence (1905) sec. 2485. 
But where res ipsa loquitur is applied, a typical charge is that if the plaintiff 
has made his prima facie case, the burden is then shifted to the defendant to 
prove it was not negligent. See Pershing v. Chicago, B. & Q. Ry. (1887) 71 
Iowa, 561, 564, 32 N. W. 488. The "technical" incorrectness of this statement 
has been generally recognized when the attention of the court is called to it. 
See Furnish v. Missouri Pacific Ry. (1890) 102 Mo. 438, 453, 13 S. W. 1044, 1048. 
But some courts seem unwilling to base a reversal on this charge. Carroll v. 
Boston Elevated Ry. (1909) 200 Mass. 527, 86 N. E. 793 ; Cody v. Market St. Ry. 
(1905) 148 Calif. 90, 82 Pac. 666. The resulting confusion is seen when two 
divisions of the same court reach opposite results, relying on the same case. 
Clark v. Chicago & A. R. R. (1895) 127 Mo. 197, 29 S. W. 1013 ; Schaefer v. 
St. Louis & Sub. Ry. (1895) 128 Mo. 64, 30 S. W. 331, citing Furnish v. Ry.\ 
supra. This inaccuracy of terminology and thought has had its result in some 
states, where it is now held that the defendant in such cases has the burden of 
proving want of negligence by a preponderance of the evidence. Robinson v. 
St. Louis & Sub. Ry. (1003) 103 Mo. App. no, 77 S. W. 493; Sullivan v. 
Charleston & IV. C. Ry. (1910) 85 S. C. 532, 67 S. E. 005; Weber v. Chicago, 
R. I. & P. R. R. (1915) 175 Iowa, 358, 151 N. W. 852. But the majority of 
states have consistently held the above typical charge prejudicial error. Kay v. 
Metropolitan St. Ry. (1000) 163 N. Y. 447, $7 N. E. 751 ; Elgin, A. & S. Tr. Co. 
v. Hench (1007) 132 111. App. 535; see (1917) 26 Yale Law Journal, 419. 
Under this rule the burden of proof on the issue of negligence is never on the 
defendant. Szvceney v. Erving (1913) 228 U. S. 233, 33 Sup. Ct. 416; Hughes v. 
Atlantic C. & S. R. R. (1914) 85 N. J. L. 212, 89 Atl. 769; see 16 L. R. A. 
(N. S.) 527,,note; see L. R. A. 1916A 930, note. The sound view is still that 
the application of res ipsa loquitur merely means that the circumstances, in the 
absence of explanation, afford reasonable evidence that the damage occurred be- 
cause of the defendant's negligence. See Scott v. London Dock Co. (1865, Exch. 
Ch.) 3 H. & C. 596, 601. The principal case, therefore, in changing the operative 



